POLICY #6.22
SUBJECT: Faculty Due Process [TEMPORARY]

I. PURPOSE

N/A

Il. REFERENCES

A. Southern Utah University Policy 6.12 Fing Bona Fide Financial

Exigency
B. Utah Code

Reviews
Utah System

e Chair of the Faculty Review Board dismisses
riate proceedings are held which institute

@ as a neutral observer charged with ensuring that due process is afforded to
parties. (This same person need not serve in all cases.)

urden of Persuasion: The Burden of Persuasion is the responsibility of the
Petitioner and the Respondent to demonstrate to the Responsible Administrator
and/or the Chair of the Faculty Review Board the merits of their allegations
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and/or defenses. The burden is met when one or the other demonstrates that it
is “more likely than not” that there was or was not a violation of policy or breach
of professional ethics.

Properly considered in the demonstration of merits is the concept of
“Reasonable Care” as defined below.

. Chair of the Faculty Review Board: The Chair of the Faculty Review Board (the
“Chair”) presides over and conducts the formal hearinghThisiincludesreceiving
the Petition, holding a pre-hearing conference, conducting,thefermal hearing,
and forwarding or making the Board's recommefidations to the University
President. The Chair is selected from among.the tenured faculty by the Faculty
Senate and will normally serve a term of three (3)years¥Should a Chair be unable
to serve, the Faculty Senate will appointia substitute or successor according to
circumstances.

. Disciplinary Action: DisciplinaryActionis a sanction imposed by the University
President upon recommendation frém the Responsible’Administrator or the
Chair. The sanctions autherized by thigypolicy are defined inSection IV.J.
Dismissal for Cause: @ismissal for Cause is the option ofsthe Reésponsible
Administrator if it,canbedetermined from th@allegations that the Petition is
substantially without merit or is substantially similardéa@nother Petition which
is pending orwhich'has been previously decided. Where various Petitions are
received from different parties, the Responsible Administrator may elect to
proceed ontheonefrom the Petitioner most directly or seriously aggrieved and
dismissiethers. Where two ofmore Petitioners are similarly aggrieved, the
Responsible Administratemmay consolidate the Petitions into one process in the
interest of'both fairness and ecahomy.

.Faculty Review Board: The Faculty Review Board (the “Board”) is the
quasi-judicial panel'appointed®y the Faculty Senate to make findings,
conclusions,@nd/errecommendations on the information and arguments
presented in a formal hearing to resolve the allegations of a Petition. The Board
is compesed of the'Chair and one tenured faculty from each College/School.
The Board'siprincipal concerns are Petitions regarding tenure, promotion,
retention, professional misconduct, faculty rights, and other alleged violations
of\University policy and procedure.

Where the Petitioner is a University student, two (2) students will be added to
the Board. These students will be named by the SUUSA Executive Officers,
approved by the Faculty Senate Executive Committee, and will serve only for the
case upon which their appointment was initiated.



A quorum of the Board will be constituted when the Chair (or substitute), all but
one of the faculty representatives, and at least one (1) student represeftative
(where applicable) are present.

The Chair will select a secretary for the Board who will be responsible to obtain
and operate a suitable system for making an audio tape recording offall open
sessions of a Formal Hearing. This secretary should aléo bea Notary Public for
the State of Utah who is trained and authorized in administeringan “Oath of
Truth” to any party or witness who will provide afstatement far,Board
consideration. The secretary will be responsible fofthe aud@io tapes and
accurate recording of the proceedings; the Chairwill'Beresponsible for any
documentary or physical evidence to be'kept and considered by the Board.

. Formal Hearing: A Formal Hearingds coandueted by the Faculty Review Board
who will hear and evaluate evidénce and make a recommendation for specific
action to the University President.

Informal Conciliatory Meeting: An Informal Conciliatory Meeting isfa meeting
initiated and conducted between the Respondent and thesResponsible
Administrator. By.ts terms it istatended to betheinitial informal step at
resolving the Pétition.

Mediation: Mediation brings a “neutral” third-party‘into the dispute to meet with
the Petitioner andithe Respondent,and possibly others, to understand and
mediate (prepase and invite areds of compromise) as a means of resolving or
narrowing,the dispute. Mediation isiavailable as a means of informally resolving
thePetition. 1t'is normallyreeemmended by the Responsible Administrator to
the University President and Faculty Senate President.

.Petition: The Petition isithe document which initiates proceedings under this
palicy. The Petition mustassert a violation of University policies or procedures
or other breaChiefiprofessional ethics which adversely affects the Petitioner.

The Petition must specifically summarize the facts and allegations, outline the
comduct, report the circumstances which the Petitioner reasonably believes to
constitute the violation, name witnesses whom the Petitioner will rely on to
corroberaté or support the substance of the allegations, and detail the steps
taken, if any to this point, to resolve the issue(s). The Petition initiates the next
appropriate procedural step upon receipt by a Responsible Administrator.

Reference to “the Petition” may also be understood as an abbreviated, collective
reference to the Petition, the Response, or any partial resolution negotiated by



the Responsible Administrator or a Mediator, particularly where the matter is
presented for formal proceedings before the Faculty Review Board.

Petitioner: A Petitioner is an individual or group, with Standing (Sectiaf I1l.U.),
who files a Petition.

. Pre-hearing Conference: A Pre-hearing Conference is a meeting hel@with the
parties by the Chair. At this meeting, initiated and conductedby‘the Chair;the
issues to be examined at the formal hearing are delineated.

. Preliminary Investigation: A Preliminary Investigationds a faet-finding activity
conducted by the Responsible Administrator following regeipt'ofia Petition. The
preliminary investigation will determine if a Petition merits further action or if it
should be dismissed for cause.

. Procedural Due Process: Procedural DuefProcessxefersto the giving and
receipt of adequate notice, the opportunity to attend and be heard at an
impartial hearing, the choice and gpportunity toreceive assistance from an
appropriate representative, thefeéxpectation that participating parties will meet
deadlines, and the expectation thatfpersons assigned t@ do s@'will reasonably
and responsibly completeseommittee@ssignmentsand deliberatigns according
to established procedures. In general, procedural due praeesswill have been
afforded when thg,available information shows reasonable/care in following
established pra€edures.Therefore, rehearings will béigranted only in cases
where prejudieial fatlure to meet procedural guidelines has occurred.
ReasonableCare:Reasbnable Care,is the level of performance recognized as
reaspnableiinlight of obligations'one has assumed; competing demands upon
one's.energyand time; the nature, quality, and expectations of one’s work;
exigencies and unanticipatedyproblems; and all other circumstances which
on€’s peers, after being fully infakmed, would properly take into account in
determining whether all\participants in the process were discharging their
responsibilities at anjacceptable level.

RepresentativemwRepresentative is any individual, including an attorney,
selected by a party to assist or advise that party in pursuit of available
procedures. With proper notification to the Responsible Administrator or the
Chair, the representative may attend the informal conciliatory meeting or the
formal hearing with the party.

~“Respondent: A Respondent is a faculty member or an administrator with a
faculty appointment against whom a Petition has been initiated.

Response: A Response is a written response to a Petition, which will address the
specific facts and allegations of the Petition and either agree, disagree, explain
the basis upon which the Respondent differs with the particulars of the Petition,
or makes counter-allegations. The Response must also name witnesses whom



the Respondent will rely on to corroborate or support the substance of the
Response.

T. Responsible Administrator: A Responsible Administrator is a Vice President,
Provost, Dean, Department Chair, Program Director, Supervisor, or any.other
individual (who has been previously appointed by the Faculty Sehate)(‘the
Administrator”) who receives a Petition. This Administrator ig'responsiblette
conduct a preliminary investigation of the Petition and confer with the partiesin
an informal conciliatory meeting. The Responsible Administkator may or may not
have administrative jurisdiction over the respondent.

U. Standing: Standing refers to the context whichgives a Petitioner a recognizable
basis to file a Petition. To have proper Standing a PetitiongfPgenerally must be a
faculty member, administrator, or studenft, personally‘erdirectly prejudiced or
aggrieved by a violation of University policy or procedure or a breach of
pertinent professional ethics. In thé"eventthat there is more,than one person so
prejudiced or aggrieved, a singlé Petition may be filed, butfeach must
demonstrate their Standing in the'Pétition.

V. University Counsel: Univenrsity Counseljis the attorney(s) assignedito the
University by the UtaliAttorney General's Office. Fhe University Counsel will
serve as a legal advisonte'the Responsible Administrator, and if necessary, to
the Chair of thefFaculty Review Board in a formalheafing. All parties will
recognize thatithedJniversity Counsel’s rale is to strive for fairness and protect
the interests,of the University.

IV. POLICY

A, Background: Due process is a system of rules and guidelines designed to
achieve fair and reasonable resolution to a dispute. This policy provides for both
formal and informal approaches to resolution. Except in issues of tenure and
rank, the procedures willconsider both substantive and procedural issues.
Where tenure or rank is at issue, the procedures will evaluate the process by
whighthe'application was reviewed for conformity with institutional policy.

\While,a Petition may come from outside or within the University, the allegations
wilbbe processed for University purposes according to these procedures.

B. Applicability: These procedures apply to all disputes involving or regarding
fagulty at Southern Utah University (the “University”), except those alleging
sexual harassment or harassment, discrimination, or retaliation based on a
person’s protected status.



C. Participant Rights

1.

Due process

Due process is generally regarded as the right to notice andian
opportunity to be heard in a manner consistent with e of the
allegation(s).

In its various roles of administration and enfercement of policy and
potentially as a Respondent, the University isalso icipant and
reserves to itself circumstantially p cessrights. The
essence of due process is afforded erin the right to file
a Petition and “be heard” by a Re inistrator reviewing it
for merit or cause.

allegation(s),
stigating or evaluating the

up

onsible Administrator will take the
rd to informal or formal proceedings.

Administrator’s election to pursue informal or
the Petition or receive a Response for initial
process rights are afforded to the Respondent. The

owing receipt.

ile all parties are entitled to due process under this policy, due
process does not necessarily mean that a party is “entitled” to each or
entitled to “exhaust” each. The Responsible Administrator or the
Chair of the Faculty Review Board has the sole determination of the
availability of proceedings.



These determinations along with factual conclusions and
recommendations may be appealed to the University President

of a subsequent Petition (which must be dismi
immediately upon its receipt by a Responsi
2. Representation

t attend the Informal Conciliatory
requested in advance of

e the right to receive copies of material or
hered during investigation of the Petition. However,

nesses and informants) throughout the duration of the informal
cedures.

Upon the determination that the Petition will not be resolved by
informal procedures, the Responsible Administrator will give one (1)
set of documents to all parties and be paid for by the Provost’s office.
Any additional copies must be made from those provided or



requested in writing from the Responsible Administrator and paid for
personally by the requesting party at typical campus rates.
4. Witnesses

In many, if not all instances, there will be non-party i who
have information pertinent to the investigation olution'ef.a
Petition. These individuals must be named in the Petitionfand the
Response.

ministrator in an
n provided may be

Witnesses may be contacted by the
initial investigation of the Petition,e
utilized without personally iny
at resolution.

If formal proceeding @ i
will have the right to present evidence and t
on their behalf questionsdi

sponsible

potential for
nsiderations.

re i i
ternat
esses and to assi is effort, may call for written questions
from the partie ers of the Board.
The numbere sses and the alternative means of examination
and determined at the Pre-hearing Conference.
orts will be made to obtain the most trustworthy and

a. Where the Responsible Administrator or Chair agrees that
the information may be pertinent or relevant, Petitioner or
Respondent may examine any University records which are
retrievable in their own name, with the exception of legally
controlled or protected documents, according to Utah law.



b. All parties have the right to attend the Informal
Conciliatory Meeting, Mediation, or the Formal Hearing

adjournment during formal hearihgs,

evidence to which a valid claim of ade.
d. Parties are entitled to expéct that an ding, decision, or
e evidence

hearing session will
Board, and a copy will be
equest. The Provost's office
e least costly copy without fee.

e cautioned regarding retaliation or other

impossible for complete confidentiality to be expected
or guaranteed. Appropriate cautions will be given, and it is
expected that all participants will conduct themselves
professionally and with appropriate considerations for the
privacy and reputation of colleagues.
iLi tition
1. Give the Petition to a Responsible Administrator. (To access the
names of administrators who have been previously appointed by the
Faculty Senate, call the Faculty Senate President.)
E. Action Upon Receipt of a Petition



1. Upon receipt of a Petition, the Responsible Administrator will notify
the Faculty Senate President, the University President, and
University Counsel.

In the event the Respondent is charged with a seriou

process proceedings, the University President
the Chair of the Faculty Review Board may
from professional duties upon written notific
and to the Board of Trustees. This s i
until such time as the responde

Inary
during sus

mend mediation to the Faculty Senate President and University President
2ct to hold an informal conciliatory meeting with the Respondent.

1. The Informal Conciliatory Meeting



Prior to the informal conciliatory meeting, the Respondent has the
right to a copy of the Petition and to receive copies of material or

documents gathered during any preceding investigation. However,
the Responsible Administrator, in consultation with Univer
Counsel, may withhold confidential information(e.g., ing the
identity of witnesses and informants) throughou
informal procedures as mentioned in Section |

Attendance of the Administrative Officer an nerare
optional, but either or both should belin attenda if requested by
anyone involved. Others may attend nt of the
Responsible Administrator, upon reques titioner or

Respondent. However, if the Petitioner or the Respondent invoke
their rights to have are ative present during the informal
conciliatory meeting tor may opt not to

have the meeting and forward the Petition t tor or to the
Board.

Itin

sible Administrator and submitted for review by the

itioner and Respondent. If no objection to the

administrative disposition is raised by either within five (5)

working days, it becomes final. Upon reaching

administrative disposition, no further proceeding shall be
necessary, and the Petition is resolved.

c. Resolution of some issues by agreement, leaving others
unresolved for other proceedings. Such a partial resolution
will be drawn up by the Responsible Administrator and
signed by the Petitioner and Respondent.

d. Determination that the Petition may be better resolved by
mediation or formal proceedings.



Any agreement or administrative disposition reached at

conciliatory meeting will require the
Administrator to recommend media
Senate President and Universityd®re
Petition, Response, investigation

resolution, to the Chair ofd¢he Faculty
formal proceedings. Inei

partial
iew Board for
matter must be

When ani onciliatory meeti
administrat isposition other
petitien, a recordsufficient

as a means of informally resolving the Petition.
It is normall ded by the Responsible Administrator to the

2 Faculty g dent and University President. Involvement of
t i resident is necessary because, in most cases,
fun will need to be approved from the President’s office to

ause of case- or situation-specific needs, the Mediator will be
osen by the Faculty Senate President and University President,
who will evaluate credentials, experience, fees, and related
qualifications.

The Petition and Response, along with any investigation done by the
Responsible Administrator, or any partial resolution, will form the



basis of the dispute to be mediated.

The Mediator will establish procedures pertinent to the sp
mediation, and all parties are expected to accommodate th
Mediator’s schedule and wishes. The Mediator will de
need to interview any of the witnesses named in
Response.

All parties must negotiate in good faith. Any resolu r
compromise proposed through or byithe Mediat ill be given
honest and genuine consideration

agreement which will

The Mediation is expected tore

al Responsibility, and Tenure document.
ing days following receipt of the Petition, the Board will

at the Petition is without merit, based on purely personal grounds,
sents issues that are beyond those recognized in the statement of
ghts and responsibilities in Sections 4 and 5 of the Academic
Freedom, Professional Responsibility, and Tenure document, or an
abuse of due process.

The decision to dismiss the Petition, together with supporting
reasons, will be submitted in writing to the Petitioner, the



Respondent, and the Faculty Senate President. Any appeal on
dismissal must be submitted to the University President within 10
working days of receipt of the decision. The President has 10 days to
issue a final decision on the appeal.

working days from the date the Board receiv ion, unless it
is first dismissed. An extension of ti
be granted by the Chair if good ca
H. Pre-hearing Conference
1. The following people should &
a. The Chair of
meeting;
b. The Admini ive Officer;
)and Repr
etitioner(s)and Reprgsent

Petitioner will make available to each
air evidence expected to be introduced

utilizing additional evidence or witnesses
ing the hearing, subject to approval by the Board.

. The Chair will advise the parties of the Board's position
concerning the questioning of witnesses. In all cases, the
parties shall be given a reasonable opportunity to appear,
make statements, call witnesses, and present evidence.

d. Each party may, with stated cause, challenge the faculty or
student representatives sitting on the Board. In the event
of a challenge, the Chair will decide and respond. In the
event the sitting Chair is challenged, the Faculty Senate
Executive Committee will decide and respond.



Appointment of any replacements will be determined by
the Faculty Senate Executive Committee.

e. Hearings will be open to the public unless the R
or Petitioner requests closure, and the Board, in
consultation with University Counsel, det ata
closed hearing would be appropriate
circumstances.

ondent

A request for a closed hearing mus during the
pre-hearing conference. chair sh rovide a written
response to the reque aring to the

f. The pre-he
postpon hair for needs of ghe Board or upon
good cause n by any party.

3. The Faculty iew Board will meet aft

to

. formationebt d at the pre-hearing
co .
De ine what fo ony presentation is
ropriate. Ihe Fac w Board may hear
estimonydn whatever form of presentation it deems

conference

accepted standard of the academic profession and to determine

gance of that judgment for the relationship between the respondent,
eers of the respondent, and the institution. Members of the Faculty Review
ard serve in a quasi-judicial role as both jurors and judges.

As jurors, they determine the nature, quality, and weight of the evidence
presented to them and react as they see fit to the arguments they hear.



As judges, they:

1. Determine whether the evidence is relevant or otherwise appropriate
to the dispute;

2. Decide which institutional canons or regulation
how they should be interpreted and used in the
them;

3. Examine the relationship between institution
procedures and those of the professi

. Recommend appropriate sanction

0

ard, include those persons in
tion IV.H. A substitute or

5. The Chair will call the hearing to order and:
a. Introduce all in attendance;



b. Describe briefly the role of the formal hearing in the due
process procedure;

c. Remind all participants of the confidential naturé of the
proceedings;

d. Inform those in attendance that the meeti
electronically tape-recorded. Written
also be kept and, if necessary, the a
transcribed by a qualified facultyime
necessary for this persontobeac
norisit necessary forav
or typewritten. A verbati

rt reporter,
o be transcribed
emed to have been

e. Inform the particip
representative pre

A

e that the Petitione

while facilitating the
dings. (Exceptions may be
oard for good cause.);

ies that the Board will meet in closed

The Peti 2xt be invited to present an opening statement
i arize the allegations before the Board and give an
over of the evidence which they will present to support the
. It may also be appropriate to suggest the outcome or
sequences sought in the proceedings. (The opening statement
be waived at the option of the Petitioner.)

e Respondent will next be invited to present an opening statement
which specifies the grounds and general evidence upon which the
allegations will be refuted. Again, it may be appropriate to suggest
the outcome or consequences sought in the proceedings. (The
opening statement may be waived at the option of the Respondent.)



8.

13.

Petitioner may present witnesses and evidence. Witnesses will be
asked to give an “Oath of Truth.” Witnesses will be limited to those
approved at the Pre-hearing Conference.

The members of the Board may question (cross-exa

Petitioner and the witnesses at the completion r state t.
The Respondent may do likewise, if it was so d
pre-hearing conference, or if unanticipateditestimony or/evidence is
presented that would justify cross-examinati quest to and
decision by the Chair.

The Board may limit both the f
or cross-examination when i

proceedings.
At the conclusion of th i e Respondent
may then pres i

hose approved
n“Oath of Truth.”
he presentation may
or necessary as stated

en the Respondent may present a brief
sing statement. The Petitioner may also reserve the

sufficient evidence upon which to base a decision, the Board will
djourn to meet in closed session to deliberate and formulate its
scommendation(s) to the University President. This deliberative
session will be closed to all except the members of the Board, not
including the secretary. No written or other record of this closed
session will be kept.
A majority vote of the Board, sitting in quorum, shall control the
decision(s), recommendation(s), and any other action of the Board.



1

2.

QS

The Chair will vote only in the case of a tie. All such voting and
deliberation leading to a vote shall be conducted in closed session.

J. Disciplinary Actions
. Disciplinary action will be employed when it has been determined
that a violation has occurred and its imposition may
a. Assure self-improvement and reform,

b. Deter further or future violations, an

c. Reinforce academic freedom, ethics,'and the rights and
responsibilities of faculty meml;erxr strating that
violations of Section 5. of¢he Acade reedom,
Professional Responsibili Te document will be

judiciously prosec
Any recommended disciplina

the violation. Where the !l

disciplinary action, t
actions. University Co 2| should be cons
makes any sue

ing oné year)to which reasonable

f duties,

i. Dismissal may be imposed only on the finding
that a Respondent is incompetent or
professionally unfit or that the Respondent's
action or behavior has seriously violated the
responsibilities as set forth in Sections 4 and 5
of the Academic Freedom, Professional
Responsibility, and Tenure document.

Where the Responsible Administrator, Mediator, or the Board
determines that the allegations do not call for disciplinary action and
that subsequent violations would not occur, non-punitive actions



such as guidance, counseling, therapy, leaves, voluntary resignation,
or early retirement may be implemented or recommended.
4. A combination of any of the above may be imposed, providi
action is less than dismissal. Generally, where applicable, t
Respondent will be required to make restitution (pay
property damages, service lost, etc.) or remedy
the Respondent's violation of University policy.
5. The Respondent may be subject to disciplinary action u
provisions, independent of any action filed o c in a court of
law, if the same allegations raise serius concer out the
Respondent's ethics or complia e prafessional
responsibilities outlined in Se
Freedom, Professional Respo
K. Conclusion of Formal Hearing

When the Faculty Review Board hasfconcluded its deli tions, the Chair shall
prepare a written determination containing:

sion(s) or

the

and Tenure document.

e adecision on the Faculty Review Board's
its recommended disciplinary action(s). Upon receipt

er action or deliberation.
aferred back for further action or deliberation, the Petition will be regarded
not having been concluded by the Faculty Review Board, and it will be taken

) again to consider the President’s request.

Upon the University President retaining the recommendations and issuing a



decision, copies of the recommendations will be given to the Respondent, the
Petitioner, and the Faculty Senate President only. A copy will be retained in the
minutes of the formal hearing.

. Appeal

Upon receipt of the University President’s decision, the Re ntor
Petitioner may appeal for re-consideration to the Universi
appeal must be in writing and made within 10 working€ays
the President’s decision.

he appeal may
he Board's decisions

The written appeal is limited to five (5) type-wu
argue the recommendation of the Facul
to include or exclude witnesses or physica

age

der the appeal and
rily be bound by the
initial decision.

ecords of the Formal Hearing
urate and complete records will be maintained by the Chair of the
Faculty Review Board for all formal hearings. With the exception of
the Respondent's copy, all records pertaining to the Petition,
including those created in any preliminary investigation, conciliatory
meeting, or mediation, will be sealed and filed in the University
President's Office as a"PROTECTED" record. Other than upon
administrative or court subpoena/order, these records may only be



made available with permission of the University President and the
Chair of the current Faculty Review Board, and, where applicable,
after duly notifying the Respondent as to the purpose for sgch
release. The Respondent shall have the right, with a representative,
to offer arguments to the University President and Chairasito,why
such release should not take place.

2. When the Respondent resigns or is voluntarily terminatediduring due
process proceedings, the Responsible Admiinistrator, Mediator, or
Chair shall provide the file created on the Petitien to'the University
President’s Office for storage. The Chair shall notify the Respondent
of their right to make a written statement to bedncluded in the file.

3. The University President will keep on file thefrecords of formal
hearings for five (5) years fromi.the date of final disposition. At the
end of five (5) years theqecardsimay bé retained at the discretion of
the University President or be disposed of by shfedding or other
means designed to render them illegible. If the University President
in consultatiomwith University Counsel andythe Chair of'the current
Faculty Review Board determine that a usefulpurpase would be
servedgby retaining the'records, their retention shall be reviewed no
laterthan five(s) additional years.

4. Anyfacdlty member may examine a file niaming them as a
Respondentfaccording to the lawsyof the State of Utah, with the
exceptionof leqgally pfivileged documents or other documents
classified as "PROTECTED.”

O« Due Process Procedure famMedical orMental Incapacity

As stated in Section 6.10.1.4, a faculty member may be terminated or given a
pasition with reduced,statussfor substantially impaired performance for medical
reasons. Such medical incapacity must preclude the faculty member from
competently perferming the duties and responsibilities of a teacher or faculty
memberas determined by medical and/or psychological examination.

1. Proceedings to dismiss a faculty member for medical/psychological
reasons will commence by Petition which may come from either the
Faculty Senate President, the Provost, or both. Such a Petition will be
regarded as being brought by the University and should be regarded
by all as brought in good faith out of the greater concern for all faculty
and students. (However, there will be no student members of the
Board on such a Petition.)



This Petition will come before the Board as if all informal procedures
had been exhausted.

In such cases, however, as a preliminary measure, the'Respondent
should be examined, at institutional expense by tWwo physicians)One
physician will be chosen by the Respondent and the otheriby the
University.

. Should both physicians concur as to the absenee of‘medical and/or
psychological incapacity, the Petitiomwill be dismissed. If one or both
offer the opinion of medical and/or.psychological incapacity, or if the
respondent refuses to submitto medical examination, the Board will
proceed with a Formal Hearing on the Petition, utilizing the opinion of
one physician as if it wefe conclusiveeing unrebutted by a similarly
qualified professional.

. Where the issue is psychélogical or one of mental incapacity, the
University maysmandate that the Respondent be examified/evaluated
by a psychiatrist or Ph.D. psychologisti{an “Evaluator’) chosen by the
University President.If'the finding$,of this Evaluator do not support
further proceedings, the Petition willbe dismissed. If the Evaluator’s
findings'suppart further proceedings, the Respondent will select a
second,Evaluator.

Wherethere is anyiconcern that the Respondent lacks capacity to
represent themselves or competently select an Evaluator, the
University President, through University Counsel may institute formal
Probate,Proceedings in a court of competent jurisdiction, on a
Petition teyhaverasGliardian or Guardian ad litem appointed to assist
th€ Respendent. The opinion of the University’s Evaluator may be
usedto,support the Probate Petition. Any Court-appointed Guardian
will be regarded as the Respondent’s Representative and will be
allowed to act as if they were the Respondent in any further
proceeding — contrary to common procedure as outlined above.
«Ihe Formal Hearings will proceed to conclusion as outlined above.
However, the decision and recommendation of the Faculty Review
Board shall not be limited to the sanctions listed in Section IV.J. If
supported by medical/psychological opinion, the Board may
recommend that the Respondent be regarded as permanently
disabled in order that any available Disability Insurance could be



utilized. Alternatively, the Board may recommend extended
suspension without pay or involuntary early retirement. The Board
may also recommend, in those cases where the duration ofdmedical
incapacity is expected to be relatively short, that the Respondent be
temporarily replaced, or given priority of rehire in the"eventsa position
for which the Respondent is qualified becomes available.

P. Dismissal of a Faculty Member for Reasons Other Than Cause

1.

A faculty member may be dismissed, or givén aniappointment with
substantially reduced status, for reasons othefithan‘céause as a result
of:

a. Bona fide financial exigencyas provided in the Utah

System of Higher Education Roliey R482 ("USHE Policy”)
and SUU Policy 6.12.
b. Bona fide pfogram discentinuance asgrovided below.

Bona fide program diseentinuance means the termifnation of a
program, center, institutelaboratory, department, or callege for
reasons based upon educational and aéademic considerations.

Educational’and academic considerations,willinclude, but are not
limited te, the pregram analysis considerations in the USHE Policies
R40%and R4W- For purpose of this,section, educational and academic
considerations do notdnclude cyclical'or temporary variations in
enrollment, but must be,based on evidence and reflect judgments
that in the long term the basic educational mission of the institution
will be strengthened by the discontinuance of the program, center,
institute, laboratory, department, or college. This does not preclude
the reallaeation, of resources to other academic programs within the
institution.

. The'faculty, through the academic departments and the Faculty

Senate;ghall participate in key decisions regarding the future of
specific academic programs within the institution and the status of
individual faculty members in those programs. The Faculty Senate
shall exercise primary responsibility in recommending the criteria
and the weighing of the criteria for identifying the programs which
might be considered for discontinuance. In turn, these criteria will be
reviewed and recommended by the Deans' Council, and approved by
the President and the Board of Trustees. At any stage in the
processing of a proposed discontinuance of a program,
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consideration shall be given to its quality, essentiality, productivity,
and cost effectiveness. However, these criteria, either singularly orin
combination, shall not be used in an arbitrary and capriciou§ manner.
Rather, compelling educational and academic reasons must exist to
justify the discontinuance of a program.

4. Program Defined: A "program"”is a unit within th

identifiable teaching, research, or other acade . For the
purpose of these procedures, "program” is to,be d by
existing academic standards, and "programs o be defined

with the aim of singling out individu culty members for adverse
treatment. For a unit to be designa am," it shall have an
identified group of faculty and's i ) or more of these
criteria:
a.

institute,"

program if it concludes the program should be
institution, and to coordinate the retention or

0. Processyof ProgramiBiscontinuation

mal consideration of possible discontinuation of an academic

gram may be initiated by a committee of faculty from the

epartment or college of which the program is a part, a department
chair, an academic dean, the Provost, or University President.

2. The faculty committee, or other initiating administrator other than
the Provost, shall prepare and submit to the Provost a written
proposal which




a. Specifically identifies the program and the faculty
affected;
States the reasons for recommending discontin
Assesses the probable consequences for faculty; related
programs, and the University in general; a
d. Suggests atime table for accomplishi
discontinuation.

3. The Provost shall distribute copies of the osal alongwith any
comments of their own to each of the followingyfor and
recommendation:

a. Faculty members dire
discontinuation;
b. Allfaculty in the affected dey

Relevant department chairs and

ted he proposed

artment;

, and considering possible alternatives, the
nd Faculty Senate will formulate their

If both r a proposed discontinuance, then their written
ommendations will be forwarded to the President for
sideration. In addition to communicating the action of the Faculty
nate and the Deans' Council, the Provost will also provide their
personal recommendation.

8. If one body recommends discontinuance and the other recommends
continuance, the Deans' Council and the Faculty Senate Executive
Committee will meet together to investigate the possibilities of
reaching a consensus.



9.

If the final disposition of both bodies is not to favor discontinuance,
or if there is not consensus between the Deans' Council and the
Faculty Senate, the proposed discontinuance fails before t
academic body of the University. Such shall defeat the proposal
unless it is overridden by the President, the Board of and
the State Board of Higher Education.

A letter detailing this negative recommen r the proposed

discontinuance shall be prepared by the Prov ed by the
Deans' Council and Faculty Senate E ittee, and
forwarded to the President for thei . In'addition to

communicating the action of
Council, the Provost will also

m among various faculty for dismissal or reduction, such shall

ow the spirit of Palicy 6.12 at SUU, related to "serious distortion" of
cademic programs.

On the other hand, if faculty members are involved with multiple
programs in various disciplines, and if discontinuance of at least one
program occurs thereby eliminating a specific discipline, faculty
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positions associated with that discontinued program will be reduced
in status by their FTE commitment to the discontinued program. A
minimum of one (1) full calendar year, beginning July 1following a final
decision to discontinue an academic program, shall pass before the
actual discontinuation takes effect. After that timega,further
phase-out period may be required in order not t0 cause undue
hardship for students already in the program. This time frame can be
reduced, however, only if all of the following criteria are met:

a. If fewer than 10 students are.enrolled inthe program,

b. If other arrangementssean,be madedfor students in the
program, and

c. If the discontinuance coincides with the natural attrition
of faculty.

S. Placementin Another Suitable Position

1.

Before dismissing a tenured faculty member becatise of bona fide
discontinuan€eof a program, the University' will make@reasonable
effort to place the faculty member in anotheFeXisting, vacant, and
suitable position within the institutien for which'the faculty member
is guialified. While the administration facilitates such action, the
decision to aceept tenured facuity rests with the faculty in the
department'which woul@ be receiving$uch a faculty member. These
fenured and tenurestrack faculty must decide by simple majority vote
(efthose attending a called faculty meeting) whether the tenured
faculty membeérinquestioniis qualified for any vacant position, or
would be after a reas@nable period of training. If the vote is in favor,
particularly where the placement would be facilitated by a reasonable
period of training,financial support not to exceed a one
academic=yean(nine [9] month) sabbatical leave will be
recommended to the President and the Board of Trustees by the
Dean and'Department Chair of the recipient department.

Atenured faculty member to be dismissed has no right to displace
another faculty or staff member from a position nor to expect that a
new position will be created in order to maintain employment. The
tenured and tenure-track faculty of a receiving department, however,
shall maintain the right to displace a non-tenured or non-tenure track
faculty member in order to install a tenured faculty memberina
position for which he or she is qualified, if this does not compromise



the integrity of the program, and is deemed to be in the best interest
of the program.

3. Non-tenured and non-tenure track faculty members displaged by this
process will be notified of the non-renewal of their appointment in
accordance with the time frames defined in Section 6:8-"and
6.13.5.5., and the principles of section 6.9.

T. Notice of Non-reappointment or Reduction in Status of N@n-Tenured Faculty

As aresult of a bona fide program discontinuance, noticelef non-reappointment
or reduction in status of a non-tenured faculty, @ of intentionynot to
recommend reappointment to the Board of Trustees, should be given in writing
in accordance with the time standards infSection6.8%@nd the principles of
Section 6.9. Lecturers, part-time, special, term, visiting, or other such
non-tenure track faculty shall be netified
1. Not less than 60 days beforg the effective day aof the dismissal if they
have been employed forfive (5) or more years$, or
2. Not less thang@days beforeithe effectiverdate of dismissal if they
have been€émplaoyed for less than five(5) yeans:
U. Notice of Dismissal orReductionin Status ofdienured Faculty

Notice of dismissal, or diminished in FTEof tenured faculty shall be given not
later thaniJune 30,if thé dismissal ar reduction inétatus is to occur at the end of
the following academic year.

V. Severanee Pay in'Lieu of Notice

Indieu of adequate notice as stipulated in Sections 6.13.5.5., 6.8.,and 6.13.5.6., a
tenured or non-tenuredfaculty member who is dismissed, or diminished in FTE
fanbona fide programydiseentifftlance, is entitled to severance pay for three (3)
months (if thé faculty.meémber has a March 15 deadline), six (6) months
(December 15 deadline), or nine (3) months (June 30 deadline). Severance pay
will be.eguivalent tolpresent, academic year salary in case of dismissal, or the
difference between their present salary and the salary of the diminished FTE or
the reduced status. All salary amounts are based on a nine-month academic
Vear baseand represent 1/3, 2/3, or 3/3 of that salary, respectively, for three (3),
six(B), or nine (9) months.

W. Salary Settlement for Dismissed Faculty

For tenured or non-tenured faculty facing non-reappointment or dismissal
because of program discontinuance, the University may offer a salary



settlementin lieu of the faculty member's continued employment during the
time stipulated for notice of non-reappointment or dismissal as per Sections
6.13.5.5.,6.8., and 6.13.5.6. If salary settlement is accepted, it shall be
unqualified and unconditional, with the understanding that the Univer
further responsibility to the individual, and the individual has no laim or
recourse upon the institution. A faculty member is not eligi
severance pay and salary settlement.

. Right to Reinstatement

If a position, terminated because of program diseentinuance;is reinstated

dismissed shall have the right of immed
individual previously accepted a
Due Process in Case of Appeal Re

Discontinuance
1.

rengthened by such
t of the University (section

ember will be dismissed or reduced by 40% or more in FTE, by this
ision, the faculty member may appeal the decision to the Faculty
iew Board only on the grounds listed below.
rounds for Appeal
a. The decision for program discontinuance was arbitrary,
capricious, or pretextual relative to the faculty member.
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b. The decision for program discontinuance was in
accordance with established policy and procedures in

of specific Constitutional or statutor
academic freedom.
3. The faculty member must file a Petition with,th
pertinent grounds, and supporting them with cts. The
Provost, or an appointee, will be the Respondent,'submitting an
appropriate Response. Within 10 w lowing receipt of

o0 both the Petitioner and
by the Petitioner to
g days of receipt of the

missed, the Board will conduct a Formal
shall be strictly limited to resolving the

decision was arbitrary, capricious, or

this regard, it is not necessary that the

dations of the various departmental or college

icular committees, the Faculty Senate, and Deans'

Council or other administrators all be unanimous. The

standard of review is whether the evidence preponderates

in favor of the ultimate decision, and that it was based
upon legitimate, reasonable grounds related to program
discontinuance.

b. Whether the decision was free from discrimination or
prejudice in violation of specific constitutional or
statutory rights, including academic freedom.

c. Whether the procedural guidelines and criteria for the
evaluation of programs for discontinuance were followed.



If reasonable care is found, then failure to follow the

quidelines or criteria exactly shall not be sufficient

grounds for a to support assertions of procedur
5. The Board shall not attempt to determine the merit of deci

multiple inputs and provides for comprehe
administrators of program evaluation, as wel
6. The faculty member has the burden i must introduce
rtions, leadingto a

tory rights; or whether the procedural quidelines or
criteria for the evaluation of programs for discontinuance
were followed; or whether the decision was arbitrary,
capricious, or pretextual.

Inthe e ommendation is for reevaluation, the Board will also recommend to
the fany corrections in the program discontinuance process (including specifying
the addition ordeletion of specific individuals in the review process)and the precise point
inthe pro discontinuance process at which the reevaluation should start.




The reevaluation process shall be completed in a timely manner, no later than December 1
of the calendar year in which the recommendation for dismissal or reduction in status was
made in the terminal year of employment.

8. If the Board recommends dismissal of the Petition, the Uni

understood if no other written decision is issue
days.

If the Board recommends reevaluation of the ontinued program,
a. The University President in their retion elect not
to follow the recomme i ritten decision and
supporting reason Petitioner within 10
working days follo of them.

Petitioner wi
i er the reco

. a Respondent may
niversity by submitting a

edings upon the Petition. The Board of
@s") must ratify the President’s acceptance;

2d the resignation may not be withdrawn unless
0 ratify the President’s action. Ratification will not
ring” before the Trustees.

al course (absent proceedings of any kind), should a

aculty member wish to resign immediately, the same may be

epted by the Department Chair, Director, Dean, Provost, or

University President. Such acceptance must be ratified by the
Trustees as stated above.

9. Decisionstoresign at the end of the current employment period shall
be submitted in writing to the Department Chair, Dean, or Director
three (3) months prior to the end of the current appointment, and in



no case later than 30 days after receiving an appointment for the
coming academic year. The administrator receiving such a
resignation should immediately forward it to the Universitygresident
for acceptance.

Upon Trustee ratification, the President may ma atever
announcements may be necessary and desirable.

10. Voluntary termination before the end of thelem ment/period
results in forfeiture of benefits, such as accumulat ve and all
rights and privileges as a faculty me embers who
resign at the end of their appoin ate all rights and
privileges, such as rank and te enjoyed as a faculty

member.

V. RELEVANT FORMS/LINKS

N/A

VI. QUESTIONS/RESP IB

The responsible offi t
For question t thele

N AND AME DATES

:May 5, 2000

:July 1,2024 (te rary authorization)
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